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We would like to express our deepest
solidarity with the whole Ukrainian nation
and our thoughts are with them.
Our teams in Cracow and Warsaw are
involved in providing help and support
wherever they can, including pro bono
legal aid for Ukrainian refugees.
We hope that the military aggression will
stop as soon as possible, bringing back
peace and safety in Europe.
#StandWithUkraine

MORE ABOUT

ARTIFICIAL
INTELLIGENCE
SPECIAL MOMENT IN HISTORY FOR
DEVELOPMENT OF ARTIFICIAL
INTELLIGENCE
Authors: Agnieszka Wachowska, Attorney-at-law, Partner and Kamila Dymek,
Junior Associate
As January came to an end, a parliamentary process began in the EU
concerning the first regulatory framework proposal in history on artificial
intelligence. The work gained momentum when further amendments
were proposed, among other things to ease a range of provisions relating
to high-risk AI system providers. Under the new regulations, the EU is to
be the world leader in artificial intelligence.
On 25 January 2022, the European Parliamentary Committees on the
Internal Market and Civil Liberties convened at a joint meeting in the
European Parliament to exchange views on the Artificial Intelligence Act
for the first time. This was an important date, as it was formally the start
of work on the new legislation. The Artificial Intelligence Act is intended
to create a uniform legal framework regulating the issues of designing,
placing on the market, and use of AI systems in the EU. Thus the
legislation being drawn up will make AI investment and innovation easier
for businesses.
Work on the legislation gained momentum on 13 January, when France,
holding the Presidency of the Council of the EU as of the beginning of the
year, proposed another amendment. The main changes proposed include
abolishing some requirements that could entail major outlays and costs
for high-risk AI system providers. The rules that will be eased include in
particular the requirement to implement a risk management system and
dataset monitoring and quality requirements. In addition, for the first
time, health, safety, and EU fundamental rights will be the main
component of high-risk AI system risk assessment. The proposal will also
ease requirements for providers that are SMEs or startups.
Importantly, AI solutions are playing an ever greater role in building the
potential of national economies. Poland wishes to take advantage of this
opportunity as well. In December 2021, Poland joined the Global
Partnership on Artificial Intelligence (GPAI). Poland’s admission follows
more than two years of involvement in AI on international forums, such
as work in an AIGO (OECD) expert group and the EC High-Level Expert
Group on Artificial Intelligence (HLEG).
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CLIMATE
SUP DIRECTIVE AWAITING
IMPLEMENTATION IN POLAND
Author: Michał Sobolewski, Attorney-at-law, Senior Associate
Directive (EU) 2019/904 of the European Parliament and of the
Council of 5 June 2019 on the reduction of the impact of certain plastic
products on the environment (SUP Directive) was to be transposed
into Polish law by 3 July 2021. In December 2021, the government
presented the new proposal of an act transposing the Directive.
The aim of the measures taken by the European Community is to reduce
the steady increase in plastic waste generation and the leakage of plastic
waste into the environment, including the marine environment. The first
proposal for an act transposing the directive was published in April 2021
(proposal for an amendment to the Act on Businesses’ Obligations with respect to
Certain Kinds of Waste and the Product Fee and certain other acts). This
proposal was heavily criticized by environmental organizations and
business associations during public consultations. The latest proposal is
intended to incorporate the comments submitted during the consultations
and finally to reduce the amount of waste generated by single-use
products, in particular through the following:
introducing a fee for placing on the market and providing
customers with products such as beverage containers with caps and
lids and food containers, including fast food containers with meals for
immediate consumption;
banning the placing on the market single-use plastic products and
products made from oxo-degradable plastic, such as cotton buds,
cutlery, plates, straws, balloon sticks, drink stirrers, and polystyrene
food and drink containers;
introducing an obligation to ensure that each single-use plastic
product, such as wet wipes, tampons, tobacco products with filters,
and containers for beverages, bear a conspicuous, clearly legible, and
indelible marking on the packaging or on the product itself;
informing consumers of a negative impact on the environment due
to inappropriate means of dealing with waste generated by single-use
plastic products and the meaning of symbols on product packaging
(food containers, packing and wrapping, beverage containers up to 3l),
monitoring of distribution of single-use plastic products placed on
the market.
The proposal is still undergoing interdepartmental work, and has not been
submitted to the Sejm.
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CLIMATE
NEW OBLIGATIONS CONCERNING WASTE
TRANSPORT - SENT
Authors: Iga Wojdakowska, Bar Trainee
On February 22, 2022, the waste industry will become subject to a new
obligation due to the coming into force of an amendment to the Regulation
of the Minister of Finance dated August 20, 2020 on Transport of Products under
the System for Monitoring Road and Rail Transport of Products and Trade in
Heating Fuels, (System for Electronic Notification of Transport - SENT).
SENT was introduced into the Polish legal system in 2017 and has so far
applied for instance to the fuel industry, as well as some products from the
food industry or industrial gases. The scope of products covered by SENT
expanded as a result of further amendments to the existing legislation.
As a result of the 2022 amendment, the obligation to register goods in SENT
now applies to carriage of waste in Poland and waste transit, as defined
by the Polish Act on Waste, which is also subject to Regulation (EC)
No 1013/2006 of the European Parliament and of the Council of 14 June
2006 on shipments of waste.The obligation, as well as accountability for
failure to meet it, will apply to entities receiving waste in the territory of
Poland, as well as drivers and carriers. Such transport will be registered
through the governmental platform PUESC. For failure to comply with the
obligation to register products in SENT, the entities responsible may be
subject to both fines (from PLN 1,000 to PLN 100,000, and even 46% of the
goods’ value) and impediments such as seizure of the vehicle carrying the
unregistered products.
The changes introduced represent a major challenge for the Polish waste
industry and its business counterparties, in particular because of the
necessity to rapidly adjust the existing systems to the new obligations, and
because there is no envisaged transition period to allow adequate
preparation for and learning about the new scope of obligations and the
tools for their fulfilment.

PAGE | 05

MORE ABOUT

COMPETITION
& ANTITRUST
A NEW YEAR, AND “NEW” RISKS FOR
MANAGERS
Author: Krzysztof Witek, Attorney-at-law, Senior Associate
At the beginning of the year, the President of the Office of Competition
and Consumer Protection (UOKiK) announced that he had issued a new
decision. There would be nothing unusual about this, as dozens of
decisions are issued each year, except that in this instance it was not only
a business undertaking that was fined. In a decision of 22 December
2021, a management board member was fined for the first time in
history[1] and a series of like decisions followed. On 30 December
2021[2], two managers were fined, while the President of UOKiK again
fined a management board member of a company on 31 December. [3]

Did the President of UOKiK have the power to do this?
The President of UOKiK in fact has had the power to fine people
managing business undertakings for breach of competition law since
2015. In turn, since 2018, the President of UOKiK has also been able to fine
people managing business undertakings for employment by business
undertakings of practices violating collective consumer interests. In both
cases, the penalty can be as high as PLN 2 m. To impose a fine, the
President of UOKiK is required to prove that a manager broke the law
intentionally. This can take the form of both action and a failure to act.
A fine can only be imposed in a decision penalizing a business
undertaking for breaking the law.

What is meant by a manager
A manager is a person in charge of a business enterprise, and who in
particular holds a managerial position or is on the managing body of
a business undertaking. This will usually be a management board
member, as in the described decisions issued by the President of
UOKiK.
The President of UOKiK has only recently begun exercising these powers.
December 2020 was the very first time a fine was imposed on a person
managing a business undertaking, in decision DOK-5/2020. In fact, this
case concerned breach of competition law, and not practices violating
collective consumer interests.

Why this is important
Each year, the President of UOKiK issues many more decisions on
practices violating collective consumer interests than on breach of
competition law. Fines imposed on managers with respect to
consumer interests signify a new trend. The number of fines that have
now been imposed suggests that the authority has come to like this
instrument, and thus in the coming years managers will have to deal with
new kinds of risks. The risk of a fine that could even reach PLN 2 m
cannot be ignored.
[1] Decision RPZ 10/2021,
[2] Decision RGD – 10/2021,
[3] Decision RŁO 10/2021.
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CORPORATE
PROVISION OF SERVICES FOR COMPANIES
AND TRUSTS IS NOW A REGULATED
ACTIVITY
Author: Maciej Toroń, Attorney-at-law, Senior Associate

The Polish parliament has approved an amendment to the AML Act[1],
introducing a new type of regulated activity into the Polish legal system:
provision of services for companies and trusts.
The amendment passed by parliament in March 2021 to the AML Act
expanded the range of regulated activities, i.e. business activity that can
only be conducted once the provider is registered. As of 31 October 2021,
a register was created for entities providing services for companies or
trusts.
Entry in this register is compulsory for entities that provide, even
incidentally, services of this kind for commercial companies, for example
incorporation of companies, holding the position of a management board
member (a manager for hire) or providing a registered office, business
address, or address for correspondence for companies. The only exception
to this registration requirement is attorneys at law and their companies.
For entities that conducted activity of that kind prior to 31 October 2021,
the deadline for registration is 30 April 2022.
Persons performing services for companies and trusts are required to
demonstrate the appropriate track record (a minimum of one year’s
experience) or completion of training on the legal and practical aspects of
this activity, and may not have any prior convictions for certain offences,
mainly concerning state institutions or economic crime. Conducting
activity without being registered could result in a fine of up to
PLN 100 000.
This new obligation for entities providing services for companies could
have a major impact on foreign enterprises operating in Poland through
subsidiaries. This is because compulsory registration will apply for example
to company managers who are self-employed or entities providing services
such as lease of virtual offices and a correspondence address for companies
with foreign capital.

[1] Act of 30 March 2021 amending the Act on Money Laundering and Financing of Terrorism,
and certain other acts (Journal of Laws, item 815, as amended)
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CYBERSECURITY
COUNCIL OF THE EUROPEAN UNION
PROPOSALS FOR THE NIS2 DIRECTIVE
AND CER DIRECTIVE
Authors: Agnieszka Wachowska, Attorney-at-law, Partner and Jakub
Chlebowski, Attorney-at-law, Senior Associate
In December 2021, the Council of the European Union, of which the
presidency was held by Slovenia, reached a consensus on the wording of
the NIS2 Directive, due to replace the current NIS Directive (2016/1148) in
force since 2016, and the Critical Entity Resilience Directive (CER), due to
replace Council Directive 2008/114/EC of 8 December 2008 on the
identification and designation of European Critical Infrastructures.
The proposals for wording of the directives put forward by the Council of
the European Union do not revolutionize the proposals made for the
directives by the European Commission at the end of 2020. The changes
mainly refine the proposals the EC made one year before.
It is no coincidence that work on the NIS2 Directive and the CER Directive
is being conducted at the same time – these directives each complement
the other to form a common framework to protect key operators active in
the EU. One of the ways in which the proposed solutions complement each
other is that the directives specify very similar groups of operators subject
to the obligations provided for in the two directives. NIS2 refers to essential
entities, while the CER Directive refers to critical entities. The difference is
that while the NIS2 Directive is intended to make cyber security laws the
same across member states, the CER Directive lays down rules for
combating threats other than cyber risk.
The sectors intended to be covered by the two directives are energy,
transport, banking, financial market infrastructures, health, drinking
water, waste water, digital infrastructure, public administration, and
space.
The two directives are also intended to strengthen cooperation between
member states to fight the emerging threats. In addition to harmonization
of laws, new authorities will be set up at EU level to assist with complying
with the obligations under the directives. Under the NIS2 Directive, the
European Cyber Crises Liaison Organisation Network (EU-CyCLONe) will
be set up to coordinate cyber security incidents on a broad scale, while
under the CER Directive the Critical Entities Resilience Group will be set up
to share information on the issues addressed in that directive.
The position presented by the EU Council means that it can begin
negotiations with the European Parliament to agree the final wording of
the two directives. When will the directives come into force? Enactment is
still a remote prospect – in addition to the time needed for EU bodies to
finalize the wording and pass the directives, member states will have two
years to transpose them from the moment they take effect.
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DATA PROTECTION
SECTORAL INSPECTIONS PLANNED BY
THE PRESIDENT OF THE PERSONAL DATA
PROTECTION OFFICE IN 2022
Author: Katarzyna Syska, Attorney-at-law, Senior Associate and Dominika
Nowak, Attorney-at-law, Senior Associate
Banks and entities providing mobile applications should prepare for
possible inspections by the Personal Data Protection Office (DPA). We
present the scope of potential inspections and tips on how to prepare
below.
Following the approved sectoral inspections plan, the President of the
Personal Data Protection Office intends to perform inspections, primarily
in two areas:
processing of personal data by banks with respect to profiling personal
data of customers and potential customers and the method of
informing loan applicants about their creditworthiness assessment, in
connection with article 70a of the Banking Law.
processing of personal data by entities providing mobile applications
in terms of how to secure and share personal data processed in
connection with the use of these applications by users.
The DPA stated that the areas of planned inspections are determined based
on numerous signals such as complaints, questions and notifications of
personal data breaches indicating that data protection laws are in danger
of being violated. Moreover, there is an important public interest regarding
such problems, which are also important from the point of view of the
tasks performed by the supervisory authority.
In order to prepare for a potential inspection by the DPA, we recommend
that banks check the following aspects of their personal data profiling
operations: the legal basis of processing personal data of customers and
potential customers, including the legal basis of automated individual
decision-making, the wording of their privacy notice, compliance with the
principle of data minimization, and how a data subject's rights are
exercised under article 70a of the Banking Law and article 22 GDPR.
As for the providers of mobile applications, we recommend that they check
if technical and organizational measures are appropriate to ensure a level
of security appropriate to the risk (article 32 GDPR) and ensure that they
are able to present to inspectors measures used in mobile applications.
When it comes to sharing personal data with other controllers, the
providers should check, in particular, the wording of privacy notices
prepared for users, and the legal basis of sharing personal data.
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EMPLOYMENT

LABOR LAW HIGHLIGHTS IN POLAND AS OF JANUARY 2022
Authors: Paweł Krzykowski, Attorney-at-law, Partner and Łukasz Łaguna, Bar Trainee

Changes in rules on employment of foreigners.
The rules on employing foreigners changed on January 29,
2022, and these changes include:
a change to the period for which foreigners will be able to
work based on a statement, to 24 months from the current
6 months.
a change due to which there are more cases in which no
change, or no issuance of a new combined residence and
work permit or new work permit, is required.
a change due to which new special time limits apply to
granting foreigners temporary residence – 60 days in the
first instance (counted from submission of a proper and
complete application) and 90 days for review of an appeal.

Change in the rules for processing advance
payments of income tax withheld by remitters
As of January 8, 2022, the Regulation of the Minister of
Finance extending deadlines for withholding and remittance
of advance payments for personal income tax by certain
remitters came into force.
According to information provided by the Ministry of Finance,
advance payments for income tax collected by remitters after
January 8, 2022 must be calculated as described in the
regulation. The amount of the advance payment for January
at employers or firms contracting services who earn monthly
gross income up to PLN 12,800 should not be higher than the
amount of the advance payment calculated in accordance with
the rules applicable until December 31, 2021.

The Ministry pointed out that if the advance income tax payment
is higher, the remitter has return the difference to the taxpayer
immediately.
Thus, employees will receive appropriate correction notes from
remitters, if the salaries paid do not take into account the
procedure described in the regulation for withholding advance
payments for income tax.

Possible changes in community employment laws
On January 13, 2022, an amendment to the Act on Community
Employment was passed by the Senate without objection.
The minimum period for which an employer concluding
a contract with the head of the local council is obliged to
employ a graduate or participant has been shortened from
twelve to six months.
Remuneration reimbursement rules have also changed. The
head of the local council will be required to reimburse an
employer for a part of the remuneration paid to the
participant for the first six months in an amount not
exceeding 100% of unemployment benefit with social
security contributions (currently 100% of unemployment
benefit with social security contributions for three months,
80% for the next three months, and 60% for the next six
months).
The act has been submitted to the President.
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ENERGY
COMPENSATION FOR ENERGYINTENSIVE SECTORS AND SUBSECTORS
– NEW PROVISIONS
Author: Katarzyna Bagińska, Bar Trainee
On February 4, 2022, a proposal for an amendment to the Act on the
Compensation System for Energy-intensive Sectors and Subsectors was
submitted to the Sejm. The bill was returned to the Sejm by the Senate
unamended and forwarded to the President, who signed it on February 18,
2022. The act will take effect seven days from the date of its promulgation.
The Act on the Compensation System for Energy-intensive Sectors and
Subsectors was adopted in 2019 and was a response to the Guidelines on
certain state aid measures in the context of the post-2012 greenhouse gas
emission trading scheme provided for in the European Commission's
Communication. Due to the new Commission Guidelines defining state aid
in this regards after 2021, the act had to be amended.
The most important changes include a modification of the list of sectors and
subsectors entitled to apply for compensation, and calculation of
compensation according to actual production and actual energy
consumption instead of reference production and reference electricity
consumption, as to date. The amendment also means that all electricity
consumption, regardless of its source, will be subject to funding, and that
granting additional compensation will be possible when the total amount of
compensation determined on the basis of successful applications does not
exceed the amount determined under the act.
In order to allow certain entities to familiarize themselves with the new
provisions, mainly concerning the change in the formula for calculating the
maximum amount of compensation, the deadline for submitting
applications for 2021 was extended to 30 April 2022.
The main aim of the amendment is to increase the chances of domestic
energy-intensive industry in relation to entities operating outside the
European Union, without having to purchase carbon dioxide emission
allowances.
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E-SPORT

ELECTRONIC SPORT – LEGAL FRAMEWORK IN POLAND
Author: Xawery Konarski, Attorney-at-law, Senior Partner

The Polish e-sports market is considered one of the most
dynamic in Europe, and Polish players and teams have won the
biggest tournaments in the world (e.g. in the Counter-Strike:
Global Offensive).

Electronic Sport in the Polish Sports Act
The Polish legislature has expressly allowed intellectual games
to be classified as “sport” in the legal sense. In addition, the
explanatory memorandum to the draft amendment to the 2017
Sports Act explicitly states that e-sport also pursues the
objectives of “sport” by enabling intellectual development,
strengthening social relations, promoting the socialisation of
participants and strengthening self-confidence. In the Polish legal
system, e-sport is therefore a sport in the legal sense and it
applies to both online and offline tournaments (LAN
tournaments).
The classification of e-sport as a “sport” allows e-sport
organizations to take advantage of the benefits of traditional
sport. One example is the possibility of obtaining funding,
grants, and sports scholarships awarded by local authorities.
Another example is the exemption from profit tax for e-players.
However, there is currently no legal possibility in Poland to set
up an e-sport association, as this would require a decree of the
Minister of Sport, which has not yet been adopted. As a result, it
is currently not possible to form a national e-sport team.

Electronic Sports and the Law on Gambling and
Betting
E-sports games do not constitute gambling within the meaning of
the Polish Gambling Act. Lootboxing, a kind of mini-game that is
usually implemented by developers within a particular main
game, is causing particular interpretation problems. Typically,
chests are opened that contain random rewards of a virtual
nature (e.g. a virtual sword). The Polish authorities have said that
despite the presence of an element of luck, it is not a game of
chance, since the items won are virtual.
E-sports games, on the other hand, may be the subject of betting
within the meaning of the Gambling Act, which then applies.
An interesting solution is the special regulation for the use of the
results of e-sports tournaments by bookmakers (Article 31 (2) of
the Gambling Act). According to this provision, bookmakers
should pay fees to the organizers of competitions for the results
transmitted.

E-Sports and Contracts
Due to the fact that only a few legal acts regulate e-sport activity
in Poland, contracts between the participants in the e-sport
ecosystem play an especially important role: publishers,
players/teams, streamers/influencers, e-sports organizations,
e-sports competition organizers (e.g. leagues), broadcasters
(streaming, linear transmission). as well as sponsors and
advertising.
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INTELLECTUAL
PROPERTY
PRACTICAL ASPECTS OF COMBATING
COUNTERFEIT GOODS IN POLAND
Author: Małgorzata Kutaj, Attorney-at-law, Senior Associate
Trade in counterfeit goods is a major global issue. It is important to increase
public awareness that combating counterfeiting not only demonstrates
protection of intellectual property rights; it is often a fight against organized
criminal groups.

When protection against counterfeit goods can be obtained
According to the definition in Polish law, counterfeit trade marks are
identical marks used unlawfully, or marks that are indistinguishable, in
normal trading conditions, from marks registered for protected goods.
Infringement does not only occur when counterfeit marking is placed on
products, but also when counterfeit markings are used on packaging, labels,
or display signs placed next to goods.
The principal, but not only instrument for combating counterfeiting is
instigating criminal proceedings. In practice, when an operation has been
conducted, the police inform the right holder that seized goods may be
counterfeit. Especially in the case of a foreign firm, these measures will
proceed more efficiently if a representative is appointed in Poland to liaise
with law enforcement authorities. It is important to be persistent in the
measures taken, and react to seizure of goods regardless of the quantity,
as well as work with the competent bodies efficiently.

What is gained by combating counterfeit goods
The most important result of combating counterfeiting effectively is that
infringing goods are eliminated from the market, especially as they are
permeating legitimate sale outlets with increasing frequency, which we
have seen in the cases handled at TKP. Nowadays, therefore, counterfeit
goods are not only on the proverbial market stalls, but also in stores, on
display stands in shopping centers, etc.
In addition to the sanction for an infringer provided for under Polish law,
a victim may also seek redress for damage, or, if this cannot be quantified,
seek a specific amount of pecuniary damages. We have observed in practice
that some victims whom we do not represent do not exercise this right at
all, or seek relatively low amounts. Meanwhile, in the cases handled at TKP,
it is becoming increasingly common for amounts awarded (following
motions we have filed) to be relatively high. These amounts not only partly
compensate for damage to image, they also serve as a deterrent.
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INTERNET & MEDIA
DOES A YOUTUBER OR TIKTOKER
PROVIDE VOD SERVICES, I.E. WHETHER
THEY ARE REQUIRED TO REGISTER WITH
THE CHAIRMAN OF THE NATIONAL
BROADCASTING COUNCIL
Authors: Piotr Wasilewski PhD, Attorney-at-law, Partner and Bartłomiej Łącki,
Bar Trainee, Associate
Recently the National Broadcasting Council[1] (KRRiT) has published press
releases reiterating that entities that provide VoD services[2] are required to
register to be placed on the relevant list. Entities performing that service as
at 1 November 2021 were required, under an amendment to the Act on Radio
and Television Broadcasting[3], to register by 1 February 2022. Failure to
comply with this obligation can lead to an administrative fine of twenty
times the average monthly wage in the business sector. The KRRiT’s press
releases caused an animated discussion on when and which users of videosharing platforms (VSPs), i.e. entities posting audiovisual content for
example on YouTube, TikTok, Vimeo or Twitch – can classed as VoD
providers under that act. This consequently raises the issue of whether they
are subject to numerous other obligations placed on them under the act
(including obligations due to transposition of Directive (EU) 2018/1808[4].
An entity that shares audiovisual content via a VSP platform is classed as
a VoD provider if all of the following criteria are met:
the main aim of sharing audiovisual content is to inform, entertain, or
educate;
the provider shares programs (stand-alone audiovisual content) for
commercial (gainful) purposes as part of their business activity;
the programs are available in a catalogue (dissociable set of
programs, for example a YouTube channel is a catalogue of this kind);
the content is made public, i.e. audiovisual content can be accessed by
an unspecified group of users at a time of their choosing;
the author is responsible for the editorial content of the programs
that make up the catalogue (i.e. they decide what audiovisual content
will be shared via the VSP).

[1] A Polish state watchdog that defends freedom of speech, the right to information, and the
public interest in radio and television broadcasting.
Audiovisual media service providers delivering content selected by viewers (‘on demand’)
over an electronic network for watching at a time of their choice.
[2] Radio and Television Broadcasting Act of 29 December 1992 (Journal of Laws of 2020, item
805 as amended) (RTV Act).
[3] Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November
2018 amending Directive 2010/13/EU on the coordination of certain provisions laid down by
law, regulation or administrative action in Member States concerning the provision of
audiovisual media services (Audiovisual Media Services Directive) in view of changing market
realities.
[4] Under the RTV Act, a VSP is a service provided electronically in this area of business activity, if
the main purpose or fundamental function of the service or a dissociable part of the service is to share
programs, user-generated video, or other content with all users, to inform, entertain, or educate,
where the service provider does not bear editorial responsibility, but the provider decides how the
content is arranged, including automatically or using algorithms, in particular by displaying,
flagging, or sequencing.
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In view of the nature and functionality of standard VSPs[5], to assess
whether a particular user who posts content via a VSP can be classed as
a VoD provider, first the nature of the audiovisual content has to be assessed
(the aim is to inform, entertain, or educate) and it has to be determined
whether the audiovisual content is shared for commercial purposes (the
content shared on the platform is intended to generate earnings for the
user-author). If these criteria are met, a user who posts content on a VSP can
as a rule be classed as a VoD provider.
There will be no grounds for classing a VSP user as a VoD provider under the
RTV Act only if the criteria described above are not met, in particular if
audiovisual content is not shared for commercial purposes (for example
content is shared in a group with a common interest), and the content does
not inform, entertain, or educate (for example the catalogue only contains
content of a promotional nature[6]). This also applies if the VSP user is not
subject to national jurisdiction (for example their place of business is in
a different EU country[7]). This also means that they do not have the
obligation to register with the Chairman of the National Broadcasting
Council or other obligations placed on VoD providers under the RTV Act[8].

[5] See CJEU judgment of 21 February 2018, C-132/17, Peugeot Deutschland GmbH.
[6] Laid down in detail in article 1a of the RTV Act.
[7] However, it should be noted that the scope of the obligations referred to in the RTV Act
(other than the registration obligation) may vary depending on the nature of the VoD provider.
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LEGAL ISSUES REGARDING LOW-CODE/NO-CODE PROGRAMMING
SOLUTIONS
Authors: Agnieszka Wachowska, Attorney-at-law, Partner and Marcin Ręgorowicz, Attorney-at-law, Senior Associate
Low-code/no-code platform solutions are currently one of
the most rapidly growing IT market segments. As use of this
model becomes more widespread, it is the cause of a range
of challenges when drafting agreements for
implementation or maintenance of systems, and this is due
to the specific nature of this approach to constructing
software.
The term low-code software means systems in which users can
create fully functional applications using functions available in
those systems. These functions enable a user who is not familiar
with programming methods to design and configure by
themselves, in whole or in part, new functionalities, primarily
due to the appropriate graphic interfaces, without interference
with the source code. The distinction between a low-code
development platform and a no-code development platform is
fluid, and amounts to the extent of the “conventional” work
with the source code. With respect to low-code development,
the amount of this work is considerably reduced, while the
no-code platform is intended to eliminate work with the source
code completely. The solutions described above are being
developed in response to huge market demand for software
development, while there is a global shortage of programming
services. At the same time, implementing low-code/no-code
systems means that organizations can adapt commercial
applications that handle their business processes to their needs
without involving specialist programmers, which also means
lower costs of development of application software.
Despite widespread use and rapid growth on the IT market, this
model for developing and distributing software is not regulated
precisely under Polish law or properly dealt with in legal
literature and case law. At the same time, low-code/no-code
solutions differ in a number of ways from the “conventional”
model. As a result, in particular, the specific nature of solutions
of this kind must be considered when drafting agreements
relating to them.

Of course, the principal basis for using platforms of this kind is
a licensing agreement, but in the case of implementation or
maintenance agreements, there are greater concerns. It is often
difficult under Polish law to clearly define the result to be
achieved by implementation by the provider: whether this is
specific, verifiable work product (a work in the meaning of Polish
civil law), or in fact services to configure functionalities existing
in software (or even consultancy concerning software
configuration). In this context, determining whether works
protected by copyright are created in the course of
implementation, and who acquires economic copyright to these
elements, is also problematic. The rules on liability for defects in
implemented solutions also often cause doubts – above all to
what extent the provider is responsible for a functionally
implemented application when it is to a large degree a reflection
of a specific business process, and at the same time the user can
modify it and adapt it at will. This is complicated further by the
fact that some elements of implemented solutions continue to be
dedicated elements of computer programs that are produced in
the conventional way.
Due to the issues described above and other issues, drafting an
agreement and specifying the parties’ rights and obligations
properly in the case of purchase and implementation of
low-code/no-code software is crucial. This is important because
the solutions in question are usually used to operate fundamental
business processes in business enterprises, such as bookkeeping
or processing of documentation. This means that any dispute that
might arise with the contractor could severely harm an
organization’s operations.
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MORE ABOUT
Life Science

NEW PROPOSAL FOR A POLISH ACT ON CLINICAL TRIALS
Author: Żaneta Zemła-Pacud, PhD, Attorney-at-law, Of Counsel

Work is in progress on a proposal for an act on clinical trials of
medicinal products for human use. The main purpose of the act
is to transpose Regulation (EU) No. 536/2014 into Polish law
and enforce it. The bill was first published for public
consultation in April last year, and as of 17 January 2022,
following the publication of statements submitted during the
consultation process, has been forwarded to the European
Union Affairs Committee.
The most significant change in the latest version of the bill is the
introduction of the compassionate use procedure into the Polish
legal system. Compassionate use of drugs allows patients to
access investigational treatments that show promise in clinical
trials but have not yet been granted marketing authorization.
Specifically, under article 4da of the new bill, the President of
the Office for Registration of Medicinal Products, Medical
Devices and Biocidal Products may grant approval under the
individual use programme, for the use of a medicinal product for
which a clinical trial is being conducted, a clinical trial has been
completed, or an application for marketing authorization has
been submitted, for a specific group of patients with a chronic
disease or a serious debilitating or life-threatening disease. This
applies to patients who cannot effectively be treated with
a medicinal product authorized for marketing in Poland, who
participated in a clinical trial of that medicinal product, and
have received a therapeutic benefit.

Other changes include:
the Clinical Trial Participants Protection Fund has been
replaced by the Clinical Trial Compensation Fund, and is
now at the disposal of the Patient’s Rights Ombudsman
(instead of the Medical Research Agency);
timelines for conducting ethical reviews of clinical trials
have been modified;
the scope of statutory obligations of the Sponsor has been
reduced in comparison to the original proposal, and
currently includes carrying out obligations in accordance
with Regulation 536/2014 and obtaining written consent of
the principal investigator and the investigator to access the
source documents;
under the new version of the bill, the chapter on penal
liability for violation of the act and the Regulation has been
slightly extended
Progress on the legislative work can be monitored at:
https://legislacja.rcl.gov.pl/projekt/12346302/katalog/12784810.
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MORE ABOUT
Litigation

CONCILIATION PROCEEDINGS WILL NO LONGER INTERRUPT THE COURSE
OF LIMITATION
Author: Beata Matusiewicz-Kulig, Attorney-at-law, Partner
As of the end of June 2022, the provisions relevant to the effects
of using conciliation or mediation proceedings as pre-trial
dispute settlement instruments will change in Poland. The
change will significantly affect those entrepreneurs and other
entities conducting economic activity in Poland who would like
to first try to settle a dispute amicably while at the same time
not losing, due to limitation of claims, the possibility of pursuing
their claims in judicial proceedings, in case the amicable
settlement of the dispute fails.
The fundamental change in this respect introduced by the Act as
of 2 December 2021 amending, among others, the provisions of
the Polish Civil Code and the Polish Code of Civil Procedure
includes the regulations covering the rules of suspending and
interrupting the course of limitation period.
In compliance with the abovementioned new regulation, the
course of limitation period for pursuing claims does not
commence, and where it commenced is suspended:
1. for claims covered by the settlement agreement – for the
duration of the mediation proceedings,
2. for claims covered by the motion for a summons to
a conciliation session – for the duration of the conciliation
proceedings.
The provision currently being in force in Poland (Article 123 (1)
and (3) of the Polish Civil Code) stipulate that the course of
limitation period is interrupted by any act before a court of law
or other authority appointed to try cases or to enforce claims of
a given kind or before an arbitration court, which activity is
undertaken directly in order to assert or establish or satisfy or
secure a claim, as well as by initiating mediation. This means
that until the abovementioned change comes into force, filing
a motion to court of law for initiating conciliation proceedings
(whose goal is solely to conclude a settlement agreement
without the necessity of taking all evidence) does interrupt the

course of limitation period and once the conciliation
proceedings end, the course of limitation commences to run
afresh. Therefore, in the absence of conclusion of the settlement
agreement, the creditor has additional time to decide whether
to pursue the claims in judicial proceedings or not, without
running the risk of the claim becoming time-barred.
The described change is important insofar as after it comes into
force on 30 June 2022, a request for commencing conciliation
proceedings before the court of law and mediation will not
interrupt the course of limitation period of claims, but only
cause its suspension for the duration of conciliation or
mediation proceedings. Once conciliation proceedings end, the
limitation period for claims will continue to run.
In practice this means that in the absence of concluding the
settlement agreement during the conciliation proceedings or
within mediation, the creditor will have significantly less time
for bringing an action before the court of law to avoid the risk of
the claims becoming time-barred. In connection therewith,
entrepreneurs who would like to take an advantage of the
current regulation in Poland allowing the interruption of the
course of limitation by filing the first request with the court of
law for conducting the conciliation proceedings and therefore
prolong the possibility of pursuing their claims in judicial
proceedings in the case of the absence of the conclusion of the
settlement agreement, they should consider doing so before 30
June 2022.
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PUBLIC PROCUREMENT
NEW PUBLIC CENTRAL REGISTER OF
AGREEMENTS OF PUBLIC FINANCE SECTOR
UNITS IN POLAND
Author: Tomasz Krzyżanowski, Attorney-at-law, Senior Associate
Article 34 of the Act of 27 August 2009 on Public Finances regulates the issue
of open information about use of public funds.Due to the amendment, the list
of forms in which the principle of open information about public finances can
be observed has been extended to include agreements entered into by public
finance sector units. The new institution, a register of these agreements, has
been introduced to achieve this. Heads of units will be required to record
details of concluded agreements in the new register as of 1 July 2022.
The register of agreements will be kept in the form of an ICT system by the
Minister of Finance, and is intended to contain details of agreements entered
into by public finance sector units, including public procurement
agreements, which may be disclosed under separate provisions on access to
public information. Therefore, there will be restrictions on openness of
information about agreements, for example to protect confidential
information, an individual’s privacy, or commercial secrets, and when
important for national security.
Information must be placed in the agreement register about agreements
concluded in writing, document form, electronic form, or other special form
(such as a notarial deed) if they are of a value exceeding PLN 500, which
means that the range of agreements in the register will be very broad.
Importantly, the register will not include verbal agreements, even if
confirmed by an invoice or bill, which in the author’s view only confirm that a
transaction took place but do not specify the nature of the agreement.
The register is intended to state in particular the place and date of conclusion
of the agreement, the term of validity of the agreement, details of the parties,
the subject matter of the agreement, the value of the agreement, and the
source and amount of co-financing of the subject of the agreement, but also
quite sensitive information about amendment of the agreement, termination
upon mutual consent of the parties, and information about withdrawal,
service of notice of termination, or expiry of the agreement. Information
about problems encountered during implementation of the agreement will
therefore be public. This could be particularly troublesome for a business that
has not performed an agreement properly and an institution that entered
into an agreement with that unreliable firm.
The register and obligation to place information in the register will take effect
as of 1 July 2022, but the obligation to record details of concluded agreements
in the register came into effect on 1 January 2022.
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TAX
TAX TREATMENT OF IT SECTOR WORKERS –
THE POLISH DEAL (POLSKI ŁAD) PACKAGE
Author: Wojciech Kulis, Attorney-at-law, Partner
A large-scale tax reform took effect as of 1 January 2022, named the
Polish Deal by the Polish government. Primarily, the aim of the
amendment was to increase the tax burden on the middle and upper
classes, but the package also contains notable provisions that affect tax
treatment of IT sector workers.
In practice, in Polish IT firms, a large portion of programmers and other
workers in specialist fields are self-employed and work on B2B contracts
under which a programmer is treated as a person who runs their own
business. There is a major change with respect to workers of this kind, which
is the option of paying tax at a flat rate of 12% on their revenue. This tax is
paid on their revenue, and not income earned by the individual in question,
which means that purchases such as their own computer or leasing of a car
are not tax deductible. Paying tax in this way is particularly beneficial for
people who have a business that does not generate extra costs. This is
because the alternative to this model is taxation of business income at
a linear rate of 19%. The form of taxation chosen will also be affected by the
rate of health insurance contributions, which were changed as of the
beginning of the year and differ for these two forms of taxation.
For people who have employment contracts and run their own business, the
middle-class tax relief has been introduced. This applies only to people of
annual revenue not exceeding PLN 133 692. This tax relief is calculated in the
following way:
Annual revenue from employment
and from self-employment
in PLN (A)

Amount of relief

from PLN 68 412

to PLN 102 588

[A x 6.68% – 4 566 PLN] ÷ 0.17

over PLN 102 588 PLN

to PLN 133 692

[A x (-7,35%) + 9 829 PLN] ÷ 0.17

In the case of self-employment, "A" means revenue less deductible costs for
operating an enterprise, while social security contributions are excluded from
those costs.
For people who have employment contracts who deduct their copyright costs
from their income, the limit on those copyright costs that are deductible has
also been increased to PLN 120 000. Paying tax in this way, using a fixed rate
of costs to deduct from income, i.e. the tax base, has been increasingly
popular among IT sector workers in Poland for a number of years.
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