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IR Global - The Future of Professional Services
IR Global was founded in 2010 and has grown to become 
the largest practice area exclusive network of advisors in 
just a few years, this incredible success story has seen the 
network awarded Band 1 status by Chamber & Partners, 
recommended by Legal 500 and has been featured in 
publications such as The Financial Times, Lawyer 360 and 
Practical Law amongst many others.

The group’s founding philosophy was based on bringing 
the best of the advisory community into a sharing econ-
omy; a system, which is ethical, sustainable and provides 
significant added value to the client. 

Businesses today require more than just a traditional law-
yer or accountant. IR Global is at the forefront of this transi-
tion with members providing strategic support and working 
closely alongside management teams to help realise their 
vision. We believe the archaic ‘professional service firm’ 
model is dying due to it being insular, expensive and slow. 
In IR Global, forward thinking clients now have a credible 
alternative, which is open, cost effective and flexible. 

Our Founding Philosophies

MULTI-DISCIPLINARY 
We work alongside legal, accountancy, financial, corpo-
rate finance, transaction support and business intelligence 
firms, ensuring we can offer complete solutions tailored to 
the client’s requirements.

NICHE EXPERTISE 
In today’s marketplace, both local knowledge and specific 
practice area / sector expertise is needed. We select just 
one firm, per jurisdiction, per practice area ensuring the 
very best experts are on hand to assist.

VETTING PROCESS 
Criteria is based on both quality of the firm and the charac-
ter of the individuals within. It’s key that all of our members 
share a common vision towards mutual success.

PERSONAL CONTACT 
The best relationships are built on trust and we take great 
efforts to bring our members together via regular events 
and networking activities. The friendships formed are 
highly valuable to the members and ensure client referrals 
are handled with great care. 

CO-OPERATIVE LEADERSHIP 
In contrast to authoritarian or directive leadership, our 
group puts teamwork and self-organisation in the centre. 
The group has steering committees for 12 practice area 
and regional working groups who focus on network devel-
opment, quality controls and increasing client value.

ETHICAL APPROACH 
It is our responsibility to utilise our business network and 
influence to instigate positive social change. IR founded 
Sinchi a non-profit that focuses on the preservation of 
indigenous culture and knowledge and works with different 
indigenous communities / tribes around the world.

STRATEGIC PARTNERS 
Strength comes via our extended network, if we feel a 
client’s need is better handled by someone else, we are 
able to call on the assistance of our partners. First priority 
is to always ensure the client has the right representation 
whether that be with a member of IR or someone else.

For further information, please contact: 

Rachel Finch 
Channel Sales Manager
Email: rachel@irglobal.com
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FOREWORD BY EDITOR, NICK YATES

India: A Coming Power
India is one of the fastest growing and most exciting economies in the world. 

The country’s population reached 1.3 billion in 2018, making it the most populous 
democracy on the global stage, generating gross domestic product (GDP) of 
USD2.7 trillion.
Economic development has hap-
pened at a rapid pace during the 
last 20 years as the population has 
become wealthier, healthier and better 
educated.  GDP is expected to grow 
at an annual rate of 7.5 per cent in 
2019, while average life expectancy 
among Indians has increased by 
more than six years since the turn of 
the century, according to figures from 
the World Bank.

The sheer size of India’s population, 
plus its rapid economic development, 
offers an array of opportunities for 
inward investment. As a democracy, 
the country is open to investment in 
most industry sectors and is rapidly 
developing the mature investment 
infrastructure to facilitate this. 

This drive to open up to foreign 
direct investment (FDI) has seen the 
country rise into the top 100 in the 
World Bank’s Ease of Doing Busi-
ness (EoDB) Survey for 2018. India 
received USD62 billion of FDI in 2018, 
the highest annual inflow to date.

As an example, India has the largest 
renewable energy expansion plan in 
the world, according to Invest India. 
It has ambitions to create 175 giga-
watts of renewable energy by 2022. 
This would see India house the fifth 
largest installed capacity of renew-
able energy in the world, including 
the largest solar plant and solar park. 
The investment opportunities in this 
sector are huge. There are currently 
10 government-backed investment 
projects across 10 different Indian 
states, according to Invest India, 
that require investment in excess of 
USD120 million. 

The same is true of a range of other 
industries. The retail sector in India 
has benefitted from an expanding 
middle class which currently totals 
600 million people, meaning the 
Indian retail market is now worth more 
than USD1 trillion, accounting for 8 
per cent of its employment. 

The country came top of A.T. Kear-
ney’s 2017 Global Retail Develop-
ment Index, and is set to become the 
world’s third largest consumer econ-
omy by 2025. E-commerce is also 
showing exponential growth, with 650 
million Indian internet users forecast 
by 2021.

One interesting government spon-
sored initiative is called Start Up 
India, which is designed to encourage 
entrepreneurialism and innovation.  
The scheme, run by the Department 
for Industrial Policy and Promotion 
(DPIIT), has recognised more than 
14,000 start ups since 2016 and has 
formalised a range of tax incentives 
designed to promote and support 
entrepreneurs. There is an income 
tax exemption for three years for a 
qualified start-up, while there is also a 
tax exemption for investors on capital 
gains, provided the money is invested 
in an eligible start-up operation. 

Biotechnology is a good example of 
this, where a range of incubators and 
research parks have been established 
across various states.  three regional 
clusters in Hyderabad, Pune and 
Bengaluru have been sanctioned to 
receive support from a biotech seed 
fund. A total of 31 bio-incubators have 
been supported by the fund, benefit-
ting more than 700 start-ups.

Establishing Indian companies or 
partnerships is relatively straight 
forward, with the right advice, and a 
range of tax treaties ensure that profits 
are taxed fairly. A resident Indian com-
pany is taxed on its worldwide income, 
while a non-resident company is taxed 
only on income received or accruing 
in India. 

India is clearly an alluring investment 
destination, with huge potential and a 
vast domestic market. It is strategically 
positioned as a bridge between Asian 
and Europe, both geographically and 
culturally. 

The following guide features articles 
written by Indian professionals on a 
range of topics affecting investment 
in India. From data privacy to M&A, 
there should be something of interest 
for businesses or their advisors con-
sidering entering the Indian market. 
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Member Firms in India 
IR Global members in India are located in key 
cities throughout the country including Mumbai, 
Bangalore and New Delhi consisting of leading 
legal, accountancy and financial advisers. They 
are recommended exclusively by practice area 
thus ensuring that our members have the highest 
quality niche expertise available to them.

Whether it’s an incorporation of a company, 
managing a subsidiary, new tax incentives or 
conducting commercial due diligence, our Indian 

representatives are on hand to provide you with a 
high-quality service that suits your every business 
need. 

Member firms featured here retain a global sup-
port network across 155+ jurisdictions via their 
IR Global membership, sharing a common vision 
of working collaboratively to achieve unrivalled 
results. Please see the full list of Indian member 
firms below and on the IR Global website via 
bit.ly/2zKpEkn. 

4i Advisory Services
4iadvisory.com

 ALMT Legal
almtlegal.com

Atlas Law Partners
atlaslawpartners.com

August Consulting
augustconsultingindia.com

BGJC Consulting Pvt Ltd
irglobal.com/advisor/digvijay-singh-bhandari

Capital Law Chambers
irglobal.com/advisor/swapnil-gupta

DMD Advocates
dmdadvocates.com

 Eshwars
eshwars.com

 KN Legal
knlegal.in

LexCounsel
lexcounsel.in

 Mundkur Law
mundkur.com

Nangia & Co.
nangia.com

 Palli Law Firm
irglobal.com/advisor/nikhil-palli

Prudentia Advisory LLP
prudentiaadvisory.com

Ramanaathan & Krishnan
rankca.in

Shardul Amarchand
amsshardul.com

Singh & Singh
singhandsingh.com

 Spice Route Legal
spiceroutelegal.com

Swarup & Company
irglobal.com/advisor/shailendra-swarup

Trust Legal
trustlegal.in
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MUMBAI

Aliff Fazelbhoy 
Senior Partner, ALMT Legal, Advocates & Solicitors

 +91 224 0010 000 

 almtlegal.com 

 afazelbhoy@almtlegal.com 

 irglobal.com/advisor/aliff-fazelbhoy

Aliff Fazelbhoy, who was a founding partner in another law 
firm in Mumbai, merged his practice with ALMT Legal in 
2003 to enhance the firm’s tax and M&A practice.  Today, 
Aliff is recognised as one of the leading lawyers in his cho-
sen fields of practice and has been consistently selected 
as one of India’s leading lawyers by global legal publica-
tions like Chambers & Partners, Legal 500 and IFLR 1000 
amongst others. India Business Law Journal recognised 
Aliff as among the top 100 private practice lawyers in India 
in 2018.

Aliff has helped develop a thriving employment law prac-
tice for the firm and assists several clients on a range of 
employment law issues, including structuring contracts, 
implementing terminations, establishing and advising on 
social security schemes and the enforceability of post-ter-
mination obligations.

He has also conducted training workshops in companies 
in relation to effectively dealing with sexual harassment 
complaints. Aliff is also conversant with the United Nations 
Privileges and Immunities Act, 1947.

ALMT Legal is a dynamic and progressive full-service 
Indian law firm that provides high quality Indian expertise 
with an international capability. Employing 75 lawyers and 
20 partners across offices in strategic commercial cen-
tres like Mumbai and Bangalore, ALMT has an established 
reputation as one of India’s top bracket firms.

ALMT’s practice areas encompass all aspects of Indian 
law ranging from corporate, commercial to tax, employ-
ment, dispute resolution, shipping, aviation and even 
immigration laws.

In the latest rankings compiled by consultancy RSG India 
for the Top 40 law firms in India, ALMT Legal is ranked 27 
in 2017. Asialaw Profiles 2019 recommended ALMT Legal 
for Corporate/M&A, Infrastructure, Energy, Real Estate, 
Capital Markets, Labour & Employment, Private Equity, Tax 
and highly recommends ALMT Legal for Construction. 

http://almtlegal.com
http://irglobal.com/advisor/aliff-fazelbhoy


EMPLOYMENT LAW (CORPORATE)

#Metoo: Developing sexual harassment laws in India
The issue of sexual harassment in the workplace came 
into prominence with the Supreme Court’s landmark judg-
ment in the case of Vishakha v. The State of Rajasthan in 
1997. Until then, there was no specific law on harassment 
of women in the workplace.  This was partly due to the old 
culture where women were not expected to work in offices 
but rather look after the home only. 

In the Vishakha case, a woman was brutally gang-raped 
by a bunch of vagrants while she was convincing people 
to bring an end to the custom of child marriage.  This 
prompted a few activists in an NGO named Vishakha to 
take the matter all the way to the Supreme Court.  The 
Supreme Court took due note of the discriminatory treat-
ment meted out to women in the workforce, and in a stellar 
display of judicial activism proceeded to lay down guide-
lines to be followed by organisations around the country 
to correct the same.  These came to be known as the 
‘Vishakha guidelines’ and were only to remain in force until 
the legislature passed an appropriated law. 

It took sixteen more years for a statute entitled, the Sexual 
Harassment of Women at Workplace (Prevention, Prohi-
bition and Redressal) Act, 2013 (Act) to be enacted by 
the Parliament.  The stated object of the Act is to provide 
protection against sexual harassment of women in the 
workplace and for the prevention and redressal of com-
plaints of sexual harassment and for matters connected 
therewith or incidental thereto.

The statute expanded on the Vishakha guidelines and laid 
down a few more rules for organisations to follow. One 
of the most important of these is that every organisation 
consisting of ten or more employees is required to form an 
Internal Complaints Committee (ICC) at each of the office 
locations to deal with such matters. 

The Presiding Officer of the ICC must be a woman 
employed at a senior position, or an external member 
focused on the cause or aware of the law. At least half 
the members of the ICC must be women. The ICC has the 
power to conduct an inquiry into all allegations of sexual 
harassment against any woman at the workplace. The 
Act also defines various important terms such as ‘sexual 
harassment’, ‘workplace’, ‘employer’ and ‘employee’ in the 
widest possible extent, thus ensuring that the stated object 
of the Act is achieved. 

Besides the obligation to set up an ICC, the Act has 
other compliance measures such as annual reporting, 
the requirement to hold awareness training/ workshops 
and rules for conducting a fair inquiry, etc.  Due to the 
tradition, the Act is still not as effective as it could be, but 
certainly has increased awareness both by employers and 
employees.

Another new and promising initiative by the Government 
is the ‘SHe-Box’ which is an effort by the Government to 
provide an online portal to every woman, irrespective of 
work status. Whether working in organised or unorganised, 
private or public sector, they can be used to facilitate the 
registration of complaints related to sexual harassment. 
When a formal complaint is lodged with SHe-Box, the 
Ministry of Women and Children Development (WCD) will 
direct such complaints to the employer’s ICC or the Local 
Complaints Committee (LCC) set up by the Government at 
each district.  The WCD also proposes to actively monitor 
the progress of inquiries conducted by the ICC/LCC and 
keep the complainant updated.

The global ‘Metoo’ movement has gained prominence 
in social media in India as well.  Many celebrities from 
the media and film industry started speaking out publicly 
on social media and raised allegations on co-workers.  
However, the Me-too movement has also led to misuse 
and people have complained of being falsely implicated 
and filed defamation suits against their accusers. One 
interesting feature in the Act is that it provides for action 
against the complainant if the ICC finds the complaint to 
be malicious or based on false information.  The Act is 
thus a fairly balanced piece of legislation and, while it 
encourages women to come forward with their complaints 
(the act also imposes strict obligations of confidentiality 
on the ICC and everyone involved in the inquiry), it also 
discourages misuse of the provisions by recognising that 
malicious complainants also need to be dealt with equally 
severely.

The judiciary did their job in 1997, the legislature did theirs 
in 2013, it is now time for the industry to step up and do 
theirs.
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CHENNAI

Saisunder N. V
Partner, Eshwars House of Corporate & IPR Laws

  +91 444 2048 335 

 saisunder@eshwars.com 

 eshwars.com 

 irglobal.com/advisor/n-v-saisunder

Mr. Saisunder is a fourth generation lawyer and leads the Intellectual Prop-
erty & Real Estate wing of the firm. His core competence lies in drafting, 
reviewing, vetting and negotiation of all kinds of Information Technology 
related contracts. He has also advised many foreign companies in their 
investment in India and many Indian companies in their investment outside 
India. He has also assisted companies in establishing their international 
franchises by structuring their franchising and distributorship agreements. 
He has been involved in several crucial projects in diverse areas of law 
including Power and Energy distribution sectors, Intellectual Property Law, 
its protection, enforcement and dispute resolution and has represented 
business houses before WIPO and other international arbitration forums 
for resolution of domain name disputes. He has also provided strategic 
legal advice to property developers and property owners on various 
issues relating to real estate transactions and regularly undertakes due dil-
igence of properties by verifying the title of owners/developers in respect 
of properties.

CHENNAI

Ammu Brigit 
Associate, Eshwars House of Corporate & IPR Laws

 +91 444 2048 335 

 ammubrigit@eshwars.com 

 eshwars.com 

Ms. Ammu Brigit is an associate with Eshwars specialising in Media and 
Technology Law. Her areas of practice include drafting, reviewing and nego-
tiating technology, IPR and media related contracts. She specialises in advis-
ing film production companies on their production contracts and agreements 
involving various practical issues on copyrights and media laws including its 
review and negotiation. She also closely works with one of India’s premier 
technical and scientific research institutions and regularly advises them in 
reviewing of negotiation of various agreements including IP licensing and 
technology transfer agreements.

Eshwars is a Corporate & Commercial Law firm based out of Chennai, India and also has its presence in Bangalore, Mumbai and New Delhi. Eshwars 
was started by our first team member Mr. Eshwar Sabapathy in the year 2006 and has since then grown to a strong team of 25 self-driven and energetic 
Lawyers.

Eshwars offers a comprehensive range of Corporate legal services to enterprises of all sizes including Corporate Governance & Compliance, Cross 
Border Transaction Advisory, Intellectual Property Rights, Contracts & Agreements, Media & Technology Law and Real Estate Practice. Numerous 
noteworthy precedents are a testimony to our stronghold in Corporate Litigation & Alternate Dispute Resolution. Mr. S Eshwar, Managing Partner of the 
firm finds mention in the Asia Edition of Chambers and Partners under Corporate/M&A.

http://eshwars.com
http://irglobal.com/advisor/n-v-saisunder
http://eshwars.com


TECH-MEDIA-TELECOMS

Internet Broadcasting Services: Are they covered under 
Indian copyright law?
The recent launch of the audio streaming 
platform Spotify in India has brought 
Section 31D of the Copyright Act into the 
limelight. 

Section 31D was introduced into the Indian 
Copyright Act, 1957 in the year 2012. It 
was designed to comply with Article 11(2) 
and 134 of the Berne Convention, Article 
9(1) of the TRIPS Agreement and Article 
15(2) of the Rome Convention.

The section applies to sound recordings 
and deals with statutory licensing for 
broadcasting of literary and musical works. 
It enables broadcasting organisations to 
broadcast or perform any literary or musi-
cal work and sound recordings by issuing a 
prior notice of such intention to broadcast. 
It also requires the payment of royalties to 
the rights holder, as fixed by the Intellectual 
Property Appellate Board (IPAB).

A question that remains unclear though, 
is whether the statutory licensing regime 
under section 31D covers internet stream-
ing services such as Spotify?

An Office Memorandum (OM) dated 5th 
September 2016 issued by the Department 
of Industrial Policy and Promotion (DIPP), 
clarified the scope of section 31D, by 
construing that the term ‘any broadcasting 
organisation desirous of communicating 
to the public’ may not be restrictively inter-
preted to cover only radio and television 
broadcasting.

The memorandum suggested it must 
include all kinds of broadcasts including 
internet broadcasting. Therefore, ‘online 
broadcasting’ was also sought to be 
brought under the ambit of section 31D of 
Copyright Act, 1957. This clarification was 
issued by the DIPP in the light of the wide-
spread growth of internet all over the globe.

The authority of the Central Indian Govern-
ment to issue such clarifications through 
executive actions, without amending the 
principal Act, was questioned very recently 
in Tips Industries Ltd v. Wynk Music Ltd & 
Others. The Bombay High Court rejected 
the claim that online streaming services are 

eligible for being granted statutory licenses 
for broadcasting under Section 31D of the 
Copyright Act.

Recent judicial developments concerning 
internet streaming services in India 

Spotify launched its audio streaming plat-
form in India this year. Prior to its launch 
in India, Spotify started negotiations with 
music companies including Warner Chap-
pel Music Limited (WCM) for obtaining 
licenses over the various music labels on 
which WCM holds licensing rights. How-
ever, Spotify was unable to strike a deal 
with WCM, and consequently the following 
events transpired:

• Spotify invoked the provisions of Section 
31D of the Act as the way out to secure 
the streaming and broadcasting rights over 
the music owned by WCM in its streaming 
platform in India. It also filed for a public 
notice under Sec. 31D with IPAB to invoke 
the statutory licensing provisions under the 
said section

• WCM sought for an injunction at Bombay 
High Court to stop the exploitation of its 
music by Spotify inter-alia on the grounds 
that the provisions of Section 31D does 
not apply to internet broadcasting service 
providers.

• The Bombay High Court passed an 
interim order whereby it directed Spotify 
to deposit 6.5 crores with the court and to 
keep a record of the use of WCM owned 
works, the advertisement and subscription 
revenue earned by Spotify until final dis-
posal of the matter.

• Immediately upon the interim order being 
passed by the Bombay High Court, Spo-
tify launched its internet audio broadcast 
and streaming services in India, including 
WCM-owned works.

In another similar matter, Wynk Music Ltd 
(Wynk), an internet audio streaming plat-
form, invoked the provisions of Section 31D 
concerning the grant of statutory licenses 
for internet broadcasting of the works 
owned by Tip Industries Ltd (Tips).

Tips filed an infringement suit against Wynk 
and also challenged Section 31D in the 
Bombay High Court. One of the important 
issues that was considered in this matter 
was whether internet broadcasting and 
the rental and download option provided 
by Wynk in its platform comes under the 
definition of ‘communication to the public’. 
While the counsel of Wynk relied on the OM 
issued by the DIPP, which clarified that the 
definition of ‘broadcast’ included internet 
broadcasting, the Court held that the OM 
lacked statutory validity and hence did not 
override the provision in Section 31D.

The Court, while issuing an interim injunc-
tion in favour of Tips, held that Section 31D 
was an exception to copyright, and must be 
strictly interpreted. It also opined that stat-
utory licensing under Section 31D applies 
only to television and radio broadcasting 
and not internet broadcasting. 

Conclusion

The Department for Promotion of Industry 
and Internal Trade (DPIIT) has proposed an 
amendment to copyright rules, in order to 
widen the remit of statutory licenses that 
are currently restricted to television and 
radio broadcasting. This would bring all 
forms of broadcasters under its ambit.

It will be interesting to see whether this will 
actually stand the test of law, given that the 
Bombay High Court has already observed 
that statutory licensing under Section 31D 
applies only to television and radio broad-
casting and not internet broadcasting.

In our view, there is an urgent need for the 
principal Copyright Act to also be amended 
to cover internet broadcasting services, 
rather than trying to stretch the existing law, 
via delegated legislations, to internet media 
and streaming services that have grown 
exponentially in the recent past.

Such an amendment needs to take into 
account the genuine rights of the copyright 
owners, and the larger public interest 
involved in communication of such works 
to internet users by the internet broadcast 
service providers.
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NEW DELHI

Kartik Nayar
Managing Partner, KN Legal

 +91 981 0426 989 

 knayar@knlegal.in 

 knlegal.in 

 irglobal.com/advisor/kartik-nayar

Kartik Nayar is the managing partner of K.N. Legal, a bou-
tique law firm in New Delhi, India. He specialises in han-
dling complex commercial disputes and representing cli-
ents before various fora such as High Courts, the Supreme 
Court, various Tribunals and District Courts in India. His 
experience in domestic and international arbitrations also 
led him to be a member of the Steering Committee of 
Young MCIA (Mumbai Centre for International Arbitration), 
which is a platform to give young professionals access 
to a network of international law firms, but also to impart 
knowledge and skills required for a career in international 
arbitration.

Founded in September 2011, KN Legal is a boutique law 
firm. The firm provides a wide range of legal services to 
its clients, both at Indian and international level. It has 
assisted its clients in large complex disputes and trans-
actions. 

The firm has a dedicated team of professionals with the 
expertise, resources and commitment required to meet 
all its clients’ requirements. KN Legal represents and 
advises on litigation, domestic and international commer-
cial arbitration especially those pertaining to construction 
contracts, oil and gas disputes, banking law, breach of 
contract, mining, information technology, debt recovery, 
insolvency, competition law, infrastructure and engineer-
ing and intellectual property disputes.

http://knlegal.in
http://irglobal.com/advisor/kartik-nayar


COMMERCIAL LITIGATION 

The Indian Arbitration Act: New ruling highlights 
missing link
A recent decision by the Supreme Court of India has 
revived the focus on the remedies available to parties if an 
arbitral award is set aside by a court in India. 

In Ssangyong Engineering & Construction Co. Ltd. v. 
National Highways Authority of India, the Court set aside 
the majority award and upheld the minority opinion as 
the arbitral award between the parties. While the Court’s 
ultimate decision to uphold the minority opinion as the 
award between the parties is cogent and well thought out, 
its approach raises several important questions about the 
remedies available to parties if their awards are set aside 
by a court in India. It also questions the overall efficacy of 
the powers available to courts in India while dealing with 
the set-aside applications. 

The Court observed that, if the majority award was set 
aside, the parties’ disputes would have to be referred 
afresh to another arbitration which would cause consid-
erable delay and be contrary to the objective of speedy 
resolution of disputes under the Arbitration and Concilia-
tion Act, 1996. The Court’s observation, is a re-statement 
of the legal position adopted by various other courts in 
the country, that the act requires the parties to commence 
arbitration afresh after an award is set aside by a court. 
This gains more importance due to the prevailing view in 
India that the courts do not have the power to mould or 
modify an award. 

The Supreme Court in the said case overcame these stat-
utory limitations in the Act, by exercising its plenary power 
under Article 142 of the Constitution of India and declared 
the minority decision to be the enforceable award between 
the parties. Article 142 allows the Supreme Court to pass 
any appropriate order to do ‘complete justice’ in a case. It 
is important to note that this power is exclusively vested in 
the Supreme Court of India and, as such, no other court 
can exercise this power. 

 The express language of Section 43(4) of the Arbitration 
and Conciliation Act, 1996 provides that in the event an 
arbitral award is set aside, “the period between the com-
mencement of the arbitration and the date of the order of 
the Court shall be excluded in computing the time pre-

scribed by the Limitation Act, 1963 (36 of 1963), for the 
commencement of the proceedings (including arbitration) 
with respect to the dispute so submitted.”

As such, this approach of the Supreme Court of exercising 
its plenary power under Article 142 implicitly reaffirms 
the prevailing practice amongst the other courts of India 
wherein parties are left open to commence arbitration 
afresh even after setting aside an award. Nevertheless, the 
position of law cannot be said to be settled or conclusively 
clear due to the absence of a conclusive ruling by the 
Court on this issue.

This scheme of the Act as propounded by the Court in India 
is counterintuitive to both the parties’ choice of resolving 
disputes by way of arbitration, as well as the spirit of the 
Act. Apart from the obvious time and costs complications, 
it undermines the efficacy of the arbitral process in several 
ways. For instance, the witnesses may not be available 
to give their respective testimonies, or may give versions 
inconsistent with their previous testimonies. Moreover, the 
parties would get an opportunity to improve their plead-
ings which would be highly prejudicial and counterintuitive 
to the spirit of the arbitral process. In addition to the fact 
that the said position is wholly contrary to a speedy resolu-
tion of the disputes, it would also lead to a huge increase 
in costs, owing to the fact that the arbitral process would 
need to begin afresh each time an award was set aside by 
a court of competent jurisdiction.

There is an urgent need for suitable clarifications around 
the act, or a ruling by the Supreme Court to ensure that any 
further arbitral proceedings commenced after an award 
is set aside are only for the purposes of passing a fresh 
award. It is important to note that while both the Indian 
Government and the courts have adopted a pro-arbitration 
approach, there are many such loopholes in the Act which 
require their urgent attention. 
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BANGALORE

Ramanand Mundkur
Managing Partner, Mundkur Law Partners (MLP)

 +91 80 4357 6710 

 rmundkur@mundkur.com 

 mundkur.com 

 irglobal.com/advisor/ramanand-mundkur

Ramanand Mundkur has over twenty-five years of international work experi-
ence in corporate law and finance. He is based in Bangalore and provides 
specialist advisory services on cross-border mergers and acquisitions, 
international agreements and collaborations for life sciences and health 
care companies, and on insolvency resolution and bankruptcy matters.

Ramanand is also a corporate governance and risk management spe-
cialist—advising listed and unlisted companies on complex and sensitive 
board and c-suite level corporate governance issues (including addressing 
the discovery and reporting of material corporate fraud). In addition to his 
transactional work, Ramanand has appeared before various courts and 
tribunals in corporate and commercial disputes, and he is a commercial 
arbitrator with the Indian Institute of Arbitration and Mediation.

BANGALORE 

Kavya Chand  
Counsel, Mundkur Law Partners (MLP)

 +91 80 4357 6703 

 kchand@mundkur.com 

 mundkur.com 

Kavya is counsel at Mundkur Law Partners. She focuses on domestic and 
cross-border M&A, and also advises private and public limited companies 
on general corporate compliance and corporate governance. 

Kavya previously worked for 9 years with India’s securities and commodi-
ties market regulator, the Securities and Exchange Board of India (SEBI). 
While at SEBI she played a key role in formulating norms on prohibition of 
insider trading, fraudulent and unfair trade practices, and corporate govern-
ance and disclosure requirements for listed companies.

Mundkur Law Partners (MLP) is an award winning corporate law firm based in Bangalore, India. The firm specializes in complex, international transac-
tions, and is reputed for adding exceptional value in developing client strategies (in both transactions and disputes). The firm’s clients range in size 
from listed multinationals to start-ups, with interests across diverse areas—from brick and mortar manufacturing to cutting edge drug-discovery and 
technology-based businesses.

The firm’s practice focusses on five areas: international M&A (including private equity and venture capital transactions), education law, life sciences and 
healthcare, insolvency resolution and complex commercial disputes. The firm values its strong reputation for exceptional client service, and offers each 
client the assurance of complete partner involvement in every aspect of the client engagement.
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MERGERS & ACQUISITIONS

The Growth of Stressed Asset M&A in India
India completely overhauled its corporate insolvency and 
bankruptcy laws in 2016. This overhaul has paved the way 
for tremendous growth in mergers and acquisition (M&A) 
transactions involving stressed assets in India. 

Prior to the overhaul, a knot of badly designed laws meant 
that Indian businesses with healthy (and often secured) 
assets, but unviable debt or unsustainable cash flows, 
languished in a purgatory that involved long drawn out 
court proceedings. These proceedings involved multiple 
conflicting laws and claims, contentious negotiations with 
employees, banks and other creditors, bureaucratic med-
dling in commercial operations, and, almost inevitably, no 
hope for either rehabilitation or liquidation. 

The Insolvency and Bankruptcy Code, 2016 (IBC) took a 
more sensible and commercial approach to dealing with 
India’s sick companies and stressed assets. 

Under the IBC, when a company defaults on its debt, either 
its creditors, or the company itself, can apply to court for 
insolvency resolution through a time-bound process. As 
soon as the court admits the application, a moratorium 
comes into effect (and no proceedings can be initiated or 
continued against the debtor during the period of this mor-
atorium). While the moratorium lasts, an insolvency reso-
lution professional (IRP), who is a licensed professional 
appointed by the creditors, and approved by the court, 
seeks to obtain proposals from third parties to rehabilitate 
the debtor company. 

If a viable proposal is obtained within the specified time, 
a committee of creditors (who are mainly financial cred-
itors) approve the proposal (by specified majority). The 
approved proposal is then scrutinised by the court, includ-
ing to confirm that unsecured or operational creditors and 
other stakeholders are not any worse off than they would 
have been had the company been liquidated. If the court 
approves the resolution plan, the plan is put into effect 
by the order of the court, and its implementation is then 
supervised. If no resolution plan is approved in time, the 
debtor company automatically goes into liquidation, and 
the IRP acts as the liquidator, ascertaining claims against 
the company and liquidating its assets to pay off valid 
claims according to a statutorily mandated seniority of 
creditors.

The benefits of this new law are already noticeable. There 
has been a massive growth in M&A involving stressed 
assets and sick companies in India. By the end of the third 
quarter of 2018, these so-called ‘distressed deals’ were 
estimated to account for 12 per cent of all M&A deals in 
India that year (up from a mere 3 per cent the year before). 

These transactions in 2018, valued at almost USD10 bil-
lion, included Tata Steel’s acquisition of Bhushan Steel, 
Reliance Jio’s bid for Reliance Communications, IHH 
Healthcare’s investment into Fortis, and Wilmar Internation-
al’s acquisition of Shree Renuka Sugars. The Tata acquisi-
tion of Bhushan Steel provided banks with an opportunity 
to improve the quality of assets on their books—they were 
able to recover a significant portion of their dues from 
Bhushan Steel and also acquire a minority stake in the 
company. IHH Healthcare’s investment into Fortis and 
Wilmar International’s acquisition of Shree Renuka Sugars, 
are examples of how foreign investors are now seeing an 
opportunity to invest in distressed Indian companies. Since 
the IBC’s inception, over 1800 companies have reportedly 
been referred for insolvency resolution and that number is 
expected to continue to grow.

There are several reasons why the IBC seems to be 
working. For starters, all timelines under the IBC are being 
strictly followed—this gives incoming investors a lot of 
comfort. The Indian government has also been keen to 
ensure the IBC works as intended, including by bringing in 
amendments to plug loopholes that would otherwise have 
allowed unscrupulous promoters or creditors to game the 
system. In addition, regulatory bodies such as the Reserve 
Bank of India and the Securities and Exchange Board of 
India have also introduced reforms in their own regulations 
that support the effective functioning of the IBC. 

There will always be room for further improvement, but the 
reforms so far have been both substantial and meaningful. 
As the government and courts continue to smooth out any 
remaining wrinkles, many more opportunities are likely to 
open up for proactive investors in India’s distressed asset 
market. 
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Mr. Nikhil Palli, who having completed his Masters in Law 
from the prestigious University of London and is a fifth 
generation lawyer in the Palli family, manages a team of 
over twenty professionals based out of our Head Office in 
New Delhi and our sister offices in Mumbai, Chandigarh 
and Pune. 

The family’s tryst with the noble profession and the legal 
fraternity began in 1910 at the then State of Pepsu, the 
princely State of Maharaj of Patiala and presently is within 
the State of Punjab, when our founding father Late Sh. 
Lachman Dass Palli established himself as an Advocate 
in year 1910-11. His Son, namely Late Sh. Lajpat Rai Palli 
carried forward the families name in the profession and 
passed out his law degree from Lahore University during 
pre-partitioned India days and joined his father in his office 
at Patiala.

Then came the third generation, Late Mr. Justice Prem 
Krishen Palli,. He completed his law from Delhi University 
in the year 1960-61 and joined the well established and 
renowned family office at Patiala, having maximum num-
ber of briefs in every branch of law. This was an office 
with large numbers of associates, who would always felt 
privileged to be part of our office and infrastructure.

We, strive to achieve with your co-operation and strength, 
the milestones embedded on this path of professionalism 
with utmost sincerity, honesty and hard work.
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DEBT & ASSET RECOVERY

Cost of Expansion: The Crisis of India’s Non-
Performing Assets
The Reserve Bank of India’s Financial Stability Report 
coupled with the Union Budget have been welcome news 
in 2019 as far as non-performing assets are concerned. 

Background 

Non-performing assets (NPAs) are loans and advances 
where the borrower has not made principal repayments or 
paid interest for over 90 days.  During the mid-1990s, post 
economic liberalisation, bad loans became more frequent, 
but were still at manageable levels. 

It was during the period between 2004 and 2008, that 
India experienced a rapid pace of economic growth, 
reaching a high of 8.8 per cent. 

Inevitably, along with the boom, NPA numbers grew to 
more than 13 times to reach INR 6119.5 billion. The rise in 
Gross Domestic Product (GDP) provoked an expansion in 
credit, which subsequently gave rise to NPAs. 

Large corporations were being granted loans based on 
their recent performances and growth. These corporations 
became highly leveraged, which led most to be financing 
through external borrowings rather than internal equity. As 
economic growth stagnated, post the global financial crisis 
of 2008, the repayment capability of the same corpora-
tions substantially decreased, meaning the banking sector 
and the corporate sector came under financial stress. 

Problems

Due to the high level of existing stressed assets, there is 
now a scarcity of funding to new borrowers. In order to 
redistribute these losses, the banks have begun to charge 
a higher interest rate on loans and lower rates on deposits. 
The profitability of banks has been greatly impacted and 
a liquidity crunch has developed due to non-repayment of 
loans and the consequent interest. 

RBI’s Report

In a bid to revise the growing problems around NPAs, the 
Reserve Bank of India (RBI) issued fresh guidelines this 
year, which have now replaced all the previous models.

Defaults are now to be recognised within 30 days, and 
during this review period, lenders may decide on the res-
olution strategy, including the nature of the resolution plan 
and afterwards the implementation of it. 

All the lenders must put in place board-approved policies 
for resolution of stressed assets and it is expected that the 
lenders will initiate the process of implementing a resolu-
tion plan even before a default. Moreover, the lenders must 

report credit information on all borrowers having aggregate 
exposure of INR 5 crore and above and submit a weekly 
report of the instance of default. If a resolution plan is to 
be implemented, the lenders must enter into an inter-cred-
itor agreement. Any previous instructions on resolution of 
stressed assets, corporate debt restructuring schemes, 
flexible structuring of existing long tem project loans and 
strategic debt restructuring schemes have been withdrawn 
with immediate effect. 

To further bolster the situation, the RBI also released the 
Financial Stability report in June 2019. It gives favourable 
projections and states that the bad loans are expected to 
fall to 9 per cent in 2020, from the current standing of 9.3 
per cent. In the same period of time the gross non-per-
forming ratio is set to decline to 12 per cent from 12.6 per 
cent. Private sector banks could see a fall in gross NPAs 
to 3.2 per cent from 3.7 per cent. 

The public sector banks, which account for 80 per cent of 
the NPAs in the economy, are also projected to see their 
gross NPAs climb down to 10.6 per cent from a peak of 
14.6 per cent in March 2018. 

Recommendations for Reforms

Apart from the above guidelines and regulations, strict 
actions should be taken against willful defaulters. Currently, 
more than 50 per cent of NPA matters are being resolved 
through the Insolvency and Bankruptcy Code, which was 
introduced in 2016. Additionally, asset reconstruction 
companies (ARCs) are purchasing stressed assets at a 
discount from banks to try to recover them. It has also 
been noted by the Standing Committee that the extended 
slowdown in the economy has made it difficult for even the 
ARCs to absorb the NPAs. 

Public Sector Banks (PSBs) constitute over 70 per cent of 
the banking system and are in a state of crisis. Privatising 
these banks is one such way of implementing reform.

Rather than the proceeds of privatisation going to the Con-
solidated Fund of India, a sovereign wealth fund could be 
created which is professionally managed. This could help 
‘trickle down’ good governance practices to PSBs. Recap-
italisation and governance reform could also enhance the 
market valuations of PSBs and should lead to a path for 
privatisation.
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Mathew is the founder of Spice Route Legal and one of India’s leading tech-

nology law  experts. He has over 15 years of multi-jurisdictional experience 

in advising some of the world’s largest companies in respect of a plethora of 

technology law  issues, including data protection, privacy and data security. 

Fin-tech, drones, artificial intelligence, augmented reality, virtual reality, data, 

e-commerce and life sciences and healthcare are sectors of particular interest.

Mathew has recently advised:

• a consortium of Indian and English banks form a Joint Venture aimed at 

disrupting the global trade finance market 

• one of the world’s largest investment funds on it’s first investment in cryp-

tocurrency

• the world’s largest health data aggregator adopt data transfer protocols 

in India

• the largest American credit reporting agency navigate India’s complicated 

information laws.

Mathew regularly speaks in Europe, the Americas and in Asia on technology 

law (including on data protection) and is a regular contributor to some of the 

leading international technology and data law journals.  
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Aadya Misra is a part of Spice Route Legal’s award winning Technology, Media, 

& Telecommunications team, but focuses her practice on data protection, pri-

vacy, and data security issues. She regularly advises on cross border data flows 

and has assisted some of the largest companies in the world navigate India’s 

disparate and confusing data laws Including but not limited to advising clients 

on data privacy and information governance matters, including global data 

transfer solutions, data processor engagement, marketing and CRM strategies 

and data incident responses. Her clients span the financial services, artificial 

intelligence, e-commerce, technology, media, retail and transport sectors.

Her recent work has included: 

• assisting India’s largest consumer bank navigate the myriad privacy issues 

related to delivery of financial services by voice controlled intelligent per-

sonal assistants

• assisting one of the world’s largest providers of point of sale technology 

identify and mitigate risks from the roll out of a  global facial recognition 

technology

• advising a consortium of Indian data aggregators on regulatory issues 

In 2019, Aadya has found herself particularly busy assisting her clients 
prepare for the proposed Indian data law. 

Spice Route Legal is a law firm with offices in Mumbai, Bangalore, Delhi and Kochi and extensive affiliations across South East Asia, China, Japan, Europe 
and the Americas. The firm is built on the idea that modern commerce respects neither jurisdictional boundaries nor traditional notions of compartmentalised 
competence. Spice Route Legal is cross-jurisdictional, multi-disciplinary and focused on providing effective, efficient and practical transactional, advisory 
and regulatory legal assistance. The firm is recognised for mergers & acquisitions, private equity, venture capital, general corporate, intellectual property, 
technology, media, telecoms and employment law.
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DATA PRIVACY & SECURITY

Data Privacy: Introducing the Indian GDPR
A recent landmark ruling from India’s Supreme Court is 
set to enshrine data privacy in the country’s constitution.  

Shortly after the European Union’s General Data Protection 
Regulation (GDPR) was introduced, an Indian government 
committee issued draft legislation that outlined the scope 
of a proposed data protection law in India. While the final 
iteration of this text is still underway, there is one crucial 
takeaway from the draft law. It states that enterprises 
driven by data have to reconsider their approach to doing 
business in India.

While the final scope of the law remains to be seen, the 
draft bill provides helpful suggestions for businesses 
that seek a head start in the compliance marathon. For 
starters, it is crucial to note that the requirements of the 
bill apply extra-territorially with respect to most activities 
that have an Indian connection. This is effective if the data 
subjects are resident Indians, if any part of the processing 
of data occurs in India, or if the business offers goods or 
services within India. 

It is therefore crucial for businesses that fall within this 
wide ambit to examine their internal processes closely 
and embrace the concept of ‘privacy by design.’ Under 
this approach, companies should adopt organisational 
and technical measures for data handling that eliminate 
any adverse impacts on the subject’s rights to privacy. 
Concrete examples of mandatory measures include estab-
lishing access control at every stage of data processing, 
ensuring security standards comply with certified industry 
standards, adopting measures to limit the risk of de-iden-
tification of anonymised data, and setting up anti-dis-
crimination mechanisms for organisations that undertake 
automated decision making.

Another key element of the bill is a requirement to localise 
data in India. This is a constraint that has already been put 
in place for financial data by the county’s central bank. 
While the bill requires at least one copy of personal data to 
be stored on servers in India, the government may exempt 
some categories of personal data from this requirement 
on the grounds of necessity or the country’s strategic 
interests. While more guidance may provide clarity on 
this exemption, the bill is clear: foreign processing cannot 
extend to sensitive personal data. The government can 
also prescribe categories of ‘critical personal data’, which 
must necessarily only be processed on servers in India. 
While the criteria and scope remain uncertain, judging by 
recent regulatory trends, financial data may continue to be 
subject to localisation requirements. 

Cross-border transfers of data will also be affected by the 
bill. These will be permissible if the transfers comply with 
schemes authorised by the Data Processing Authority 
(DPA), or if the transfers are to a jurisdiction or organ-
isation approved by the government, provided the data 
subject has consented to such transfer. It is likely that the 
government would approve transfers to jurisdictions that 
have adopted rigorous data protection standards, such as 
Europe. 

Businesses will also have to appoint data protection 
officers. These officers are likely to be required to be 
based in India, and required to monitor their enterprises’ 
processing activities to ensure compliance with the Bill. 
They will also assist and cooperate with the DPA, and act 
as points of contact between enterprise and data subjects. 
This is in addition to other functions that the DPA may 
prescribe. While eligibility criteria for such designations are 
yet to be prescribed, a thorough understanding of privacy 
by design aspects, along with security standards, may 
prove beneficial.

Penalties that the bill seeks to impose are unprecedented 
in legislative history. Contravention of certain obligations 
may attract a penalty of up to INR 50,000,000 or 2 per 
cent of the business’s total worldwide turnover of the 
preceding financial year, whichever is higher. Still higher 
penalties have been prescribed for contravention of obliga-
tions in respect of processing of personal data or sensitive 
personal data, cross-border transfers of personal data, 
and security safeguards.

Going forward, businesses should slowly set gears into 
motion for a change that is likely to, in addition to the con-
siderations detailed here, be influenced by recent judicial 
and regulatory trends and experiences of harm-based 
approaches adopted by global regulators. 
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